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COMMENTS 457 

The later cases, at first inspection, appear to be inconsistent 
with the earlier ones, but if this distinction is borne in mind, all 
can be reconciled. 

The law of South Dakota imposes the duty of obtaining a 
license upon all wholesale liquor dealers who "sell, or offer for 
sale." If the phrase "offer for sale" can be construed as mean- 
ing the business of soliciting orders, the main case is sound in 
both principle and law; if such cannot be so construed, then the 
principal case is not consistent with the rule as laid down by the 
United States Supreme Court in the case of Delameter v. State, 
above cited. Bearing in mind the distinction above noted, the 
only question in the principal case is how to construe the phrase 
"offer for sale," the decision in the main case impliedly (no 
express mention being made in the opinion as to this question) 
construing such phrase as meaning a business. 



DUTY OF STREET RAILWAY CONDUCTOR TO MAKE CHANGE. 

The tender of a five-dollar gold coin by a passenger for three 
fares on a street railroad was held to be an unreasonable amount 
by the Supreme Court of Georgia in Burge v. Georgia Ry. & 
Elec. Co., 65 S. E. Rep. 879, and the plaintiff was denied the right 
to have a jury pass upon the question as to whether or not the 
conductor should have accepted the five-dollar gold piece and 
made change for it. As to the rule of the defendant railroad 
requiring conductors to carry change to the amount of two dol- 
lars and no more, the court followed the decisions in New York 
and Pennsylvania and held that whether the rule was reasonable 
or not is a matter of law to be determined by the court. 

Pennsylvania, New York and California seem to be the only 
other states in which this question has arisen as to the reasonable- 
ness of tendering a five-dollar piece for a five cent fare. 

In Barker v. Central Park N. E. R. R. Co., 151 N. Y. 237, the 
court held that the tender of a five-dollar bill was unreasonable 
as a matter of law, even though the conductor admitted in the 
evidence that he was able to make the change. A superior court 
in Pennsylvania has followed this New York decision, holding 
that the tender of a five-dollar bill was unreasonable as a matter 
of law. Muldowny v. Traction Co., 8 Penn. Sup. Ct. 335. 
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In Barrett v. Market St. Ry. Co., 81 Cal. 296, the supreme 
court, affirming the trial court, held that it is not necessary that 
a passenger tender the exact amount of fare on a street car, but 
he must tender a reasonable amount, and the carrier must furnish 
change, and that five dollars is such a reasonable amount. The 
court added: "It is a well-known fact that the five-dollar gold 
piece is practically the lowest gold coin in use in this section of 
the country," and the New York court distinguishes this de- 
cision on the ground that there probably existed local reasons for 
such a decision in California. 

In these cases the five dollars was tendered for one fare, but 
the Georgia court sees no difference, apparently, between tender- 
ing that amount for one fare or for three fares. The mere 
tendering of five dollars to a street car conductor, it holds, is un- 
reasonable as a matter of law, and it would seem that this court 
would hold that the tender of a five-dollar piece for a dozen fares 
would also be unreasonable as a matter of law. However, if 
each of the three passengers had tendered a two-dollar bill, re- 
quiring the conductor to change six dollars, the court would have 
been compelled to hold it reasonable as a matter of law. 

The Georgia court further held that whether it is reasonable 
for the railroad company to make a rule that conductors shall 
furnish change for two dollars and no more, is not a question of 
fact for the jury. The court says that what would appear reason- 
able to one jury would not so appear to another, and that there 
would be no fixed rule by which the corporation and the public 
should be governed. In reviewing the few cases on this point, 
however, it would seem that the courts themselves are not 
absolutely certain as to what is reasonable. In summing up the 
cases on this point, a note to Barker v. Central Park N. E. R. R. 
Co., in 35 L. R. A. 489, says that the result of the decisions is to 
lay down the rule that a reasonable sum may be tendered and 
change required, but to leave the question what is reasonable 
quite uncertain. 

EVIDENCE : PRIVILEGED COMMUNICATIONS IN WRITING THAT HAVE 
PASSED BEYOND THE CONTROL OF THE PARTIFS. 

In O'Toole v. Ohio German Fire Insurance Co., 123 N. W. 
795, the Supreme Court of Michigan was called upon to decide a 
question which arose for the first time in that state and upon 



